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In the Matter of
Revision of Part 22 and Part 90 WT Docket No. 96-18-
of the Commission’s Rules to
Facilitate Future Development
- of Paging Systems

-

e
PP Docket No. 93-253 /,/

Implementation of Section 309(j)
of the Communications Act --
Competitive Bidding

REPLY COMMENTS OF THE PAGING COALITION
ON INITIAL REGULATORY FLEXIBILITY ACT ANALYSIS

Blooston, Mordkofsky, Jackson & Dickens, on behalf of its common
carrier and exclusive private carrier paging clients listed in Attachment A
hereto (hereinafter "the Paging Coalition" or "the Coalition") hereby submits
their reply comments on the issue of the Commission’s Initial Regulatory
Flexibility Act (IRFA) analysis, based on the record in the above-captioned
proceeding.

The Coalition joins other small business commentors, especially Pass
Word, Inc. (PWI), Metrocall, Inc. (Metrocall), A + Network (A +} and Communi-
cations Sales and Service, Inc. (CSSl), who take exception to the Initial
Regulatory Flexibility Analysis (IRFA) contained in the Commission’s February

3, 1996 Notice of Proposed Rulemaking (NPRM) in the above-captioned pro-

ceeding. The Commission’s IRFA analysis is woefully inadequate because it

contains only unsupported conclusions and it ignores the severe impact that
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its market area licensing proposal and interim licensing procedures will have
on small and medium-size businesses. Therefore, the Commission’s IRFA
analysis is flawed.

I THE COMMISSION’S IRFA ANALYSIS IS INADEQUATE

BECAUSE IT CONTAINS ONLY UNSUPPORTED CONCLUSIONS.

As CSSl’'s comments clearly demonstrate, the Commission’s |IRFA
analysis contains only unsupported conclusions and, in fact, no analysis.
Because the Commission has made no attempt to assess how its proposals are
expected to impact upon small businesses and how the public interest will be
served thereby, the Commission’s IRFA analysis is inadequate and the
proposed auction rules cannot be adopted.

A. The Commission Has Failed to Consider the Full Impact

of Its MTA Auction and Overlay Licensing Proposals on
Incumbent Small Business Paging Operators.

Members of the Paging Coalition agree with CSSI that the Commission
has failed to consider the full impact of its MTA auction and overlay licensing
proposal on incumbent small business paging operators.’ Instead, the

Commission simply concludes that "the competitive bidding proposals

contained in the Notice, if adopted, are expected to benefit smali entities,” and

"[t]lhe proposed changes to the Commission’s rules also will increase the

flexibility of small businesses and lessen the administrative burden on small

n2/

entities.

- Comments of CSSI at 10.

N

" NPRM, Appendix A, p. 2.
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Moreover, the Commission has not shown: (1) how competitive bidding
will benefit small entities, or how such a "small entity" is to be defined; (2)
how the proposed rules will provide less of a barrier to market entry than
existing rules; (3) how the proposed rules will impact upon the entry,
construction and operating costs for small entities; or (4) how the proposed
rules will increase the flexibility of small businesses and lessen the
administrative burden on small entities.”

Since the Commission has not undertaken a reasoned analysis its
proposals and the significant effects they will have upon incumbent small
businesses in the paging industry, it has not made an adequate IRFA analysis
and the Commission’s proposed rules cannot be adopted.

. THE COMMISSION'S PROPOSED RULES WILL DISCOURAGE

PARTICIPATION BY SMALL BUSINESSES AND COMPETITION

IN THE PAGING INDUSTRY.

The record shows that, regardless of the availability or amount of small
business bidding credits and other incentives, the Commission’s proposed MTA
auctions will have the anomalous effect of discouraging participation by small
businesses in the paging industry, rather than enhancing their ability to
compete.¥

In its March 1, 1996 Comments on the interim licensing rules, the

Paging Coalition demonstrated how the Commission’s competitive bidding

¥ See Id. at pp. 10-13.

¥ See Comments of Metrocall at p. 23; Comments of PWI at pp. 2-5;
Comments of CSSI at pp. 10-14; March 1, 1996 Interim Comments of the
Paging Coalition at pp. 5-6.
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proposals were contrary to intent of Congress expressed in the Initial
Regulatory Flexibility Act.” The Coalition demonstrated that: (1) small
businesses make up an important element of the American economy; (2) the
Regulatory Flexibility Act was intended to promote the interests of small
businesses; and (3) the Commission’s freeze was reducing the flexibility
enjoyed by paging operators under the current rules, many of whom are small
businesses, to define their own areas of operation.? The same infirmity
applies to the market area licensing proposal: Small businesses will be unabie
to define their own areas of operation, but instead will have to successfully
bid on and build out coverage to an MTA.

Moreover, since many incumbent small business paging operators will
not be able to afford to bid on an entire MTA license, they will lose the ability
to expand or modify their coverage (since the auction winner will be entitled
to all "white space” within the MTA). This restriction will make it difficult, if
not impossible, for existing licensees to complete the gradual buildout of their
paging system. This is particularly harsh on small licensees, which could not
afford to implement their entire system at once. Many licensees have invested
substantial resources in their systems, which investment will be lost if they are
unable to complete their buildout and modify their systems in response to the
marketplace. Therefore, the Commission’s proposed rules will increase the

administrative burden on small businesses.”

/

1o

See March 1, 1996 Comments of the Paging Coalition at pp. 5-6.
Id. at 6.
Id.

i
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The Paging Coalition is not alone in recognizing the adverse effects that

the Commission’s NPRM proposals will have on small business paging
operators. CSSI observes that "[e]xisting licensees, except for the one who
is the sole regional licensee on the pertinent frequency, will be unable to

"8/

expand their systems,"* and PWI indicates that "if the small business people
who still populate the paging industry have to compete against major carriers
and speculators for capital to bid for licenses, small businesses will lose that

race."?Y

Even if small businesses somehow win the needed MTA licenses, they
may be unable to meet the strict buildout requirements that are likely to be
adopted.

The Coalition therefore agrees with the numerous commentors who have
demonstrated that the market area licensing proposal will only harm small
businesses, by destroying their ability to respond to the marketplace. Whereas
the paging industry used to have very low entry barriers for small businesses,

these barriers will now be significant. Moreover, small businesses already in

the business will be driven out.

CONCLUSION
In light of the foregoing, the Paging Coalition respectfully submit that the
Commission’s analysis under the Initial Regulatory Flexibility Act is flawed, and

cannot be used to justify the adoption of the Commission’s proposed rules.

10

" Comments of CSSI at 13.

¥ Comments of PWI at pp. 4-5.
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The Commission should therefore adopt licensing rules in accordance with the

suggestions set forth in the Paging Coalition’s initial comments.

Respectfully submitted,

N\ - _ /\ ;
By: \.ﬂ’f_{\ C//f/jCé’v’w{ M}/
John A. Prendergast/|
D. Cary Mitchell |
Attorneys for :
The Paging Coalition

BLOOSTON, MORDKOFSKY, JACKSON
& DICKENS

2120 L Street, N.W., Suite 300

Washington, D.C. 20037

(202) 659-0830

Filed: April 2, 1996



ATTACHMENT A

Ameritel Paging, Inc.

Anserphone of Natchez, Inc.
CommNet Paging Inc.
Metro/Delta, Inc.

Oregon Telephone Corporation
Paging Systems Management, Inc.
Professional Answering Service, Inc.
Radio Paging Service

Radiofone, Inc.

RCC Paging, Inc.

Sema-Phoon, Inc.

Teletouch Licenses, Inc.

Ventures in Paging L.C.

Clifford D. and Barbara J. Moeller d/b/a Valley Answering Service



CERTIFICATE OF SERVICE

|, Elizabeth A. Ebere, hereby certify that | am an employee of Blooston,
Mordkofsky, Jackson & Dickens, and that on this 2nd day of April, 1996, | caused
to be delivered by first-class U.S. mail, postage prepaid, a copy of the foregoing
Reply Comments of the Paging Coalition on Initial Regulatory Flexibility Act Analysis

to the following:

Chairman Reed Hundt*

Federal Communications Commission
1919 M Street, N\W Room 814
Washington, DC 20554

Commissioner James Quello*
Federal Communications Commission
1919 M Street, NW Room 802
Washington, DC 20554

Commissioner Andrew Barrett*
Federal Communications Commission
1919 M Street, NW Room 826
Washington, DC 20554

Commissioner Rachelle Chong*
Federal Communications Commission
1919 M Street, NW - Room 844
Washington, DC 20554

Commissioner Susan Ness*

Federal Communications Commission
1919 M Street, NW - Room 832
Washington, DC 20554

Michelle Farquhar, Chief*

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

David Furth, Acting Chief*
Commercial Wireless Division
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

ITS

Room 246

1919 M Street, NW
Washington, DC 20554

* By Hand Delivery

A. Thomas Carroccia, Esq.

Bell, Boyd-& Lloyd

1615 L Street, N.W., Suite 1200
Washington, D.C. 20036

For: A+ Communications, Inc.

John L. Crump

d/b/a ACE Communications
11403 Waples Mill Road
P.O. Box 3070

Oakton, VA 22124

George V. Wheeler, Esq.

Koteen & Naftalin

1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

For: American Paging, Inc.

Donald J. Evans, Esq.

McFadden, Evans & Sill

1627 Eye Street, N.W., Suite 810
Washington, D.C. 20006

For: B & B Communications, Inc.

Jill Abeshouse Stern, Esq.

Robert J. Cynkar, Esq.

Janice H. Ziegler, Esq.

Edmund D. Daniels, Esq.

Shaw, Pittman, Potts & Trowbridge

2300 N Street, N.W.

Washington, D.C. 20037

For: Coalition for a Competitive
Paging Industry

Veronica M. Ahern, Esq.

Nixon, Hargrave, Devans & Doyle

One Thomas Circle

Washington, D.C. 20005

For: Consolidated Communications
Mobile Services, Inc.

Michael J. Shortiey, lil, Esq.
Frontier Corporation

180 South Clinton Avenue
Rochester, NY 14646



Joseph Konopny, Esq.
William L. Fishman, Esq.
Sullivan & Worcester, LLP
1025 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036
For: Diamond Page Partnerships
AmericaOne
Northwest Pager
Metro Paging
West Virginia Pager
PagerOne

Alan S. Tilles, Esq.

Meyer, Faller, Weisman & Rosenberg
440 Jenifer Street, N.W., Suite 380
Washington, D.C. 20015

For: Glenayre Technologies, Inc.

Gene P. Belardi, Vice President
MobileMedia Communications, Inc.
2101 Wilson Boulevard, Suite 935
Arlington, VA 22201

Thomas Gutierrez, Esq.

J. Justin McClure, Esq.

Lukas, McGowan, Nace & Gutierrez

1111 19th Street, N.W., Suite 1200

Washington, D.C. 20036

For: Mobile Telecommunication
Technologies Corporation

William J. Franklin, Esqg.

William J. Franklin, Chartered
1200 G Street, N.W., Suite 800
Washington, D.C. 20005-3814

For: North State CommunicationsInc.

Rule Radiophone Service, Inc.
Rule Communications

Robert R. Rule

Rule Communications, Inc.
2232 Deli Range Bouilevard
Cheyenne, WY 82009

Lucille M. Mates, Esq.

Pacific Bell

140 New Montgomery St., Rm 1526
San Francisco, CA 94105

James L. Wurtz, Esq.

Margaret E. Garber, Esq.

Pacific Telesis

1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

For: Pacific Bell

Judith St. Ledger-Roty, Esq.
Paul G. Madison, Esq.

Reed, Smith, Shaw & McClay
1301 K Street, N.W.

Suite 1100 - East Tower
Washington, D.C. 20005
For: Paging Network, Inc.

Phillip L. Spector, Esq.

Thomas A. Boasberg, Esq.

Paul, Weiss, Riftkind, Wharton
& Garrison

1615 L Street, N.W.

Washington, D.C. 20036

For: Pagemart, Inc.

John D. Pellegrin, Esq.

John D. Pellegrin, Chartered
1140 Connecticut Avenue, N.W.
Suite 606

Washington, D.C. 20036

Katherine M. Holden, Esq.

Wiley Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

For: Personal Communications
Industry Association

Mark J. Golden
Vice President of Industry Affairs

Personal Communications Industry Assn

1019 19th Street, N.W., Suite 1100
Washington, D.C. 20036



George L. Lyon, Jr., Esgq.
Pamela Gaary, Esq.
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For: Jon D. Word
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Terry J. Romine, Esq.
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For: Preferred Networks, Inc.
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Pepper & Corazzini, LLP
1776 K Street, N.W., Suite 200
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For: Pagers Plus
Priority Communications, Inc.
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Suite 500

Washington, D.C. 20036

For: ProNet Inc.

Robert H. Schwaninger, Jr., Esq.
Brown and Schwaninger

1835 K Street, N.W., Suite 650
Washington, D.C. 20006

David L. Hill, Esq.

Audrey P. Rasmussen, Esq.

O’Connor & Hannan

1919 Pennsylvania Avenue, N.W.

Suite 800

Washington, D.C. 20006-3483

For: Paging Partners Corporation
Source One Wireless, Inc.

Richard S. Becker, Esq.

James S. Finerfrock, Esq.

Jeffrey E. Rummel, Esq.

Richard S. Becker & Assoc., Chartered
1915 Eye Street, N.W., 8th Floor
Washington, D.C. 20006

For: TSR Paging Inc.

Raymond C. Trott, P.E.

Trott Communications Group, Inc.
1425 Greenway Drive, Suite 350
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Steven S. Seltzer, President
Personal Communications, Inc.
RCC of Pennsylvania, Inc.
Modern Communications Corp.
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Amelia L. Brown, Esq.

Henry A. Solomon, Esq.
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4350 N. Fairfax Drive, Suite 900
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For: Personal Communications, Inc.
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Modern Communications Corp.
Western Radio Services Co., Inc.
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For: A+ Network
Brandon Communications
Merryville Investments
Metrocall, Inc.
Morris Communications, Inc.
Nationwide Paging, Inc.
Page-USA, Inc.
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David Nace, Esq.
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Washington, D.C. 20036

For: Page Telelcommunications, LLC
Heartland Telecommunications

Alan R. Shark, President
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Rick Hafla

Teton Communications, Inc.
545 South Utah Avenue
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Pamela L. Gist, Esq.
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Washington, D.C. 20036

Counsel for: Liberty Cellular, Inc.
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Lloyd D. Huffman

Huffman Communications
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Michael R. Bennet, Esq.
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For: Border to Border Communications
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SMR Systems, Inc.
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